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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Friday, the 30th day of August, 2019 

Title Suit No. 55 of 2013 

 Smti Shanti Devi 

         ………….……Plaintiff. 

 

        -Versus- 

 

1. Shri Kamal Biswas.  

2. Smti. Tilmati Chaudhary @ Tilmati Biswas. 

 

   ....…………Defendant. 

 

 This suit/ case coming on for final hearing on 30/08/2019 in presence of  

Shri M. Zaman and others……….…………….…….…...…Advocate/Pleader for Plaintiff. 

Shri R. N. Mondol and others ……………………..……Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 

J U D G M E N T 

1. This is a suit for declaration, khas possession and for permanent injunction. 

Plaintiff’s Case 

2. The plaintiff’s case in brief is that she purchased the suit land by paying the 

consideration amount of Rs. 20,000/- from one Sri Birendra Kumar Das 

vide Regd. Sale Deed No.647 of 1998. The Vendor Birendra Kumar Das 

purchased the said land from one Bela Rani Das vide Regd Sale Deed 
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No.1588 of 1994 dated 06-09-1994. The plaintiff started possessing the 

said land by constructing temporary shed house thereon. But plaintiff had 

shifted her residence from Dhubri Town to Kumurmara and since then the 

she has been residing there with her family members. The defendants are 

stranger to the suit land having no right, title, interest over the suit land 

and taking advantage of the absence of the plaintiff, they have illegally and 

fraudulently occupied the same and started to construction of a pucca 

structure therein. When plaintiff became aware of the illegal construction, 

she rushed to the to the suit land and found that the defendants have 

already erected some R.C.C Pillars over the same with an ulterior motive to 

grab the same and to dispossess the plaintiff therefrom. When plaintiff 

requested the defendant to vacate the same, they refused to do so. Hence 

the suit. 

Written statement of Defendants No.1 and 2 

3. The defendant no.1 and 2 have filed separate written statement and 

pleaded similar facts. They have challenged the maintainability of the suit 

on the ground non-joinder of necessary parties, lack of cause of action, etc. 

According to the defendants they are not an stranger to the suit land as 

defendant no.2 who is the mother of defendant no.1 had entered into an 

agreement for sale of the suit land on 15-02-2000 with the plaintiff by fixing 

price of the suit land at Rs.20,000/- (Rupees twenty thousand). Defendant 

no.2, Smti Tilomoti Choudhury @ Tilomoti Biswas made a part payment Rs. 

15,000/-(Rupees fifteen thousand) to the plaintiff and the balance 

consideration of Rs. 5,000/- was paid in due course of time. The possession 

over the suit land was delivered to Tilomoti Choudhury @ Tilomoti Biswas 

by the plaintiff. The defendants plead that the plaintiff has concealed the 

fact that she entered into an agreement for sale of the suit land with 

Tilomoti Choudhury @ Tilomoti Biswas. Hence, defendant has prayed for 

dismissal of the suit.  
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Counter claim of Counter claimant-Tilmati Chaudhary @ Biswas 

4. The case of the Counter Claimant Smti Tilmati Chaudhary @ Biswas is that 

on 15-02-2000 she had obtained a written agreement with the plaintiff for 

sale of the suit land, by fixing a consideration of Rs.20,000/-. She has paid a 

sum of Rs. 15,000/- as advance consideration and paid the balance 

consideration of Rs. 5,000/- on the subsequent month and got the delivery 

of possession over the suit land. she has been possessing there by 

constructing a shed house. The counter claimant has been insisting the 

plaintiff for execution of the sale deed, but in vain. Hence the counter claim. 

Written statement against Counter claim 

5. The plaintiff/opposite party has denied the existence of any agreement of 

sale executed by her in favour of the counter claim. Therefore the question 

of receive the consideration amount or delivering the possession of the suit 

land does not arise. The agreement for sale relied upon by the counter 

claim is not a registered document. Plaintiff/opposite party has stated that 

counter claimant had illegally occupied the suit land in the absence of 

plaintiff. Hence the plaintiff/opposite party has prayed for dismissing the 

counter claim.  

Issues 

6. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the suit is maintainable? 

(ii) Is the suit is bad for non-joinder of necessary parties? 

(iii) Is there any cause of action for the suit? 

(iv) Whether the plaintiffs have right, title and interest over the suit land? 

(v) Whether the plaintiff had executed an agreement for sale on 15-02-

2000 to sell the suit land and delivered possession thereof? 

(vi) Whether plaintiff has received consideration amount of Rs. 20,000/-? 
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(vii) Whether the defendant/ counter claimant is ready and willing to 

perform his part of contract? 

(viii) Whether the plaintiff is entitled to relief as prayed for? 

(ix) Whether the counter claimant is entitled to relief as prayed for? 

(x) To what other relief the parties are entitled? 

 

Discussion, Decision and Reasons Thereof 

7. The plaintiff side adduced the evidence of three (3) witness viz. Smti. Shanti 

Devi as PW-1, Shri Sudhir Kr. Das as PW-2, Pradip Mondal as PW-3, and also 

exhibited few documents.  

8. The defendant side adduced the evidence of Shri Tilmoti Choudhury as DW-

1 and Shri Sunil Singh Prodhani as DW-2. But DW-2 was not put to cross-

examination, therefore his evidence was expunged. DW-1 has also adduced 

a document.  

9. I have gone through the entire case record and the evidences adduced at 

the time of trial. I have heard the arguments advanced by learned counsel 

for the Plaintiff and Defendants. Now let me examine the evidence and 

other materials available on the case records to decide the case at hand. 

Issue No. (i): Whether the suit is maintainable? 

10. The defendants have contended that the suit is not maintainable but did not 

adduce any evidence in support of the same or did not asserted in what way 

the suit is not maintainable. Moreover, I do not see any grounds for holding 

the suit to be not maintainable as the suit has been filed with proper court 

fees and within the territorial jurisdiction of this Court. The plaint is filed in 

duplicate and pleadings are verified at the foot. 

Accordingly, issue no.(i) is decided in affirmative and in favour of the 

plaintiff. 
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Issue No. (ii): Whether the suit is bad for non-joinder of necessary 

parties? 

11. The defendant no.1 has specifically pleaded in his written statement that 

suit is bad for not impleading Smti Tilmati Chaudhary @ Biswas as 

defendant who according to defendant no.1 is a necessary party to the suit. 

However, plaintiff has subsequently impleaded Smti Tilmati Chaudhary @ 

Biswas as defendant in the present suit. Therefore the suit is not bad for 

non-joinder of necessary party.  

Accordingly, issue no.(ii) is decided in affirmative and in favour of the 

plaintiff. 

Issue No. (iii): Whether there is cause of action for the suit? 

12. As per the plaintiff, she is the owner of the suit land. After she purchased 

the said land from Birendra Kumar Das, she has shifted her residence from 

Dhubri Town to Kumurmara. Taking advantage of the absence of the 

plaintiff, defendant no.1 illegally occupies the suit land and started raising 

construction therein. The defendants contend that plaintiff had executed an 

agreement for sale in favour of Smti Tilmati Chaudhary @ Biswas and 

defendants are possessing in the suit land after paying the entire 

consideration amount. But plaintiff has not executed the registered sale 

deed. A cause of action is bundle of facts affirmed by one party and denied 

by the other and such assertion. It is apparent from the rival pleadings that 

both parties claim ownership over the suit land. The rival claims needs a 

judicial adjudication. Hence, I am of the opinion that there is cause of action 

in the suit.  

Accordingly, issue no.(iii) is decided in affirmative and in favour of the 

plaintiff. 
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Issue No. (iv): Whether the plaintiff has right, title and interest 

over the suit land? 

13. PWs have deposed in their evidence-in-chief on affidavit that plaintiff is the 

owner of the suit land. PW-1 has deposed that she purchased the suit land 

by paying the consideration amount of Rs. 20,000/- from one Sri Birendra 

Kumar Das vide Regd. Sale Deed No.647 of 1998. PW-1 has also furnished 

the said Sale Deed which has been marked as Exhibit-1. On perusal of the 

Exhibit-1, it is seen that it was executed by Birendra Kumar Das in favour of 

Smti. Shanti Devi with respect to land measuring 10 Lecha, which is covered 

by Patta No. 32(old) 386(New), Dag No. 39(old) 498/554(new) situated at 

Village Khalilpur and the same is bounded in the North-Bela Rani Das, 

South-Nirmal Sarkar, East-Ramesh Chandra Das and West-Road. PW-1 has 

also submitted the photocopy of Land Revenue Receipts, which has been 

marked as Exhibit-2. Exhibit-2 shows that land revenue for suit patta was 

paid in the name of plaintiff.   

14. Defendants have pleaded that plaintiff has executed an agreement for sale 

with respect to the suit land in favour of defendant no.2 Smti Tilmati 

Chaudhary @ Biswas. It implies that defendants admits that suit land was 

owned by the plaintiff and therefore she has saleable interest over the suit 

land. Section 58 of the Indian Evidence Act states that, no fact need to be 

proved in any proceeding which the parties thereto or their agents agree to 

admit at the hearing, or which, before the hearing, they agree to admit by 

any writing under their hands, or which by any rule of pleading in force at 

the time they are deemed to have admitted by their pleadings. On the basis 

of the above discussion, I am of the opinion that plaintiff has right, title and 

interest over the suit land.  

Accordingly, issue no. (iv) is decided in affirmative and in favour of the 

plaintiff.   
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Issue No. (v): Whether the plaintiff had executed an agreement for 

sale on 15–02-2000 to sell the suit land and delivered possession 

thereof? 

15. DW-1 has deposed during her evidence-in-chief that she had entered into 

an agreement with the plaintiff on 25.02.2000 with respect to purchase of 

the suit land measuring 10 Lecha, situated at Village Khalilpur and the same 

is bounded in the North-Bela Rani Das, South-Gopal Mahanto, East-Ramesh 

Chandra Das and West-Road. The said deed of agreement was written by 

her nephew Kartik Singh Prodhani in his own handwriting. At the time of 

execution of the said deed, DW-1, Husband of DW-1, Plaintiff, Kartik Singh 

Prodhani and Sunil Singh Prodhani were present. Plaintiff received Rs. 

25,000/- and delivered the suit land to DW-1. Thereafter DW-1 and her son 

started possessing therein by constructing a shed house. Therefore the 

plaintiff is liable to execute a registered sale deed with respect to the suit 

land, in favour of DW-1. DW-1 has submitted the agreement for sale which 

has been marked as Exhibit-A. In Exhibit-A, the description of land so 

proposed to be sold was bounded in the North-Bela Rani Das, South- land 

sold by husband of plaintiff, East- Ramesh Chandra Das and South-Road. It 

is seen in Exhibit-A that the signature of Shanti Devi has been affixed in 

Assamese.  

16. During the cross-examination of PW-1 she has denied that she has 

execution of agreement for sale in favour of Smti Tilmati Chaudhary @ 

Biswas. She has also denied that she has affixed her signature in the 

agreement for sale. She has stated that Exhibit-A(1) and A(2) are not her 

signature. She has denied that as she has affixed her signature in her 

affidavit, vakalatnama in English so that her actual signature in Exhibit-A 

(Agreement for Sale) could not be compared and identified. She has denied 

other suggestions by the defendant.  

17. During the cross-examination of DW-1, she has deposed that agreement 

was done in presence of only three persons namely DW-1 along with her 
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husband-Mahanta Das and Kartik Singh. DW-1 gave Rs. 20,000/- to the 

plaintiff.  

18. On perusal of the evidence of DW-1 it is seen that during her cross-

examination of DW-1 she could not corroborate the facts stated by her in 

her examination-in-chief on affidavit. As she has deposed during her 

examination-in-chief that she gave Rs. 15,000/- to the plaintiff while she has 

stated that in her cross-examination that she gave Rs. 20,000/- to the 

plaintiff. DW-1 has stated in her examination-in-chief on affidavit that Sunil 

Singh Prodhani was present at the time of entering into the agreement but 

she was not mentioned during her cross-examination that Sunil Singh 

Prodhani was present that point of time. Further, DW-1 has not adduced 

any evidence to prove that signature affixed in Exhibit-A is the signature of 

the plaintiff.  

19. Further, the boundary of the suit land as described in Schedule of the plaint 

is not similar to the boundary of the suit land described by the DW-1 in her 

evidence-in-chief and as described in Exhibit-A. Thus, on the basis of the 

above discussion, I find that defendant has miserably failed to prove the 

execution of deed of agreement. 

Accordingly issue no. (v) is answered in negative and against the 

defendants.  

Issue No. (vi): Whether plaintiff has received consideration 

amount of Rs. 20,000/-? 

Issue No. (vii): Whether the defendant/ counter claimant is ready 

and willing to perform his part of contract? 

20. As Issue no. (vi) and (vii) are related to each other, therefore, for the sake 

of precision and brevity, I shall be discussing both the issues together. It 

has already been discussed in Issue no. (v) and it is reiterated that 

defendants have failed to prove the execution of the agreement of Sale, 

therefore the question of giving or receiving consideration amount of Rs. 

20,000/- does not arise. Had it been the case where defendants have 
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proved the due execution of Exhibit-A, then a discussion on readiness and 

willingness on the part of counter claimant would have been germane. 

Under the present scenario where the execution of Exhibit-A has not been 

proved, therefore, issue no. (vi) and (vii) are answered in negative and 

against the defendants. 

Issue No. (ix): Whether the counter claimant is entitled to relief as 

prayed for? 

21. On the basis of the discussion, decision and findings arrived at issued no. 

(v), (vi) and (vii), it is decided that counter claimant is not entitled to any 

reliefs as prayed for.  

Accordingly issue no. (ix) is answered in negative and against the 

defendants. 

Issue No. (viii): Whether the plaintiff is entitled to relief as prayed 

for? 

Issue No. (x): To what other relief the parties are entitled? 

22. On the basis of the discussion, decision and findings arrived at in the 

foregoing issues, it is seen that plaintiff has been able to establish her right, 

title and interest over the suit land. Even DW-1 has admitted that the fact 

that plaintiff is the owner of the suit land. Therefore plaintiff is entitled to 

the following reliefs: 

i. It is decreed that plaintiff is the bonafide purchaser of the suit land 

and she has right to possess the same and defendants are stranger 

to the suit land having no right, title and interest therein.  

ii. It is decreed that defendants are illegally occupying the suit land and 

they are liable to be evicted therefrom.  

iii. It is decreed that plaintiff is entitled to khas possession over the suit 

land and defendants are directed to vacate the suit land. 

Accordingly issue no. (viii) and (x) are answered in affirmative and in favour 

of the plaintiff. 
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ORDER 

23. On the basis of the foregoing discussions, and decision arrived in the 

foregoing issues, it is decided that the counter claim is dismissed on contest 

without costs while the suit is decreed on contest without costs with 

following reliefs to the plaintiff: 

i. It is decreed that plaintiff is the bonafide purchaser of the suit land 

and she has right to possess the same and defendants are stranger 

to the suit land having no right, title and interest therein.  

ii. It is decreed that defendants are illegally occupying the suit land and 

they are liable to be evicted therefrom.  

iii. It is decreed that plaintiff is entitled to khas possession over the suit 

land and defendants are directed to vacate the suit land. 

24. There is no order as to costs.  

25. Prepare the decree accordingly within 15 (fifteen) days.  

26. Given under my hand and seal on this 30th day of August, 2019 at 

Dhubri. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 

 

 

 

 

 

 

 



Page 11 of 11 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No. 1, Dhubri 

A P P E N D I X 

Plaintiff’s witness: - 

1. PW-1 : Smti. Shanti Devi 

2. PW-2 : Shri Sudhir Kr. Das 

3. PW-3 : Shri. Prodip Mondal 

 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Certified copy of Sale Deed No.647 of 1998. 

2. Exhibit-2: Certified copy of Land Revenue paying receipt. 

 

Court's witness: - 

NIL 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

1. DW-1 :  Smti. Tilmoti Choudhury 

 

Defendant’s Exhibits:- 

1. Exhibit A : Sale Agreement. 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 
Dhubri 

 


